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Art Unit: 3743 

DETAILED ACTION 
Double Patenting 

1 . The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 
F.3d 1428. 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.Sd 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, All 
F.2d 438. 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

2. Claim 35-41 are rejected on the ground of nonstatutory obviousness-type double 
patenting as being unpatentable over claims 1-6 of U.S. Patent No. 6,638,270 and in 
view of claims 1,10,11, and 14 of Patent No. 6.471,685. The key element that claim 35 
recites and is not found explicitly in claim 1-6 of ('270) is that the input and out 
connectors are hermetically sealed wit a conduit. Claims 10,1 1 ,and 14 of patent ('685) 
teaches that it is known to arrange the inlet and exhaust conduits to a wound dressing 
to be hermetically sealed wit a conduit. It would have been obvious to have modified 
claims 1-6 of US Patent C270) to have provided the inlet and exhaust conduits with the 
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capability to be hermetically sealed as taught in claims 1 .10,1 1 , and 14 of US Patent 
('685) for the purpose of preventing potential harmful contamination of the wound. 

3. As to claim 36 of the application wherein the further limitation recites "having at 
least one patient engaging base member includes the step of providing at least one 
patient engaging base member having the bottom surface" (see lines 5-6 of claim 1 of 
the patent '270). 

4. As to claim 37 it recites "providing a cover member comprising a substantially 
non-flexible material, to, in turn, substantially maintain the defined volume substantially 
constant" (see claim 2 of the patent '270). 

5. As to claim 38 it recites "providing a cover member comprising a substantially 
flexible material, to, in turn, facilitate fluctuation of the defined volume" (see claim 3 of 
the patent '270). 

6. Claim 38 recites "included the step of providing a total cross-sectional area of the 
at least one input connector which is greater than the total cross-sectional area of the at 
least on output connector" (see claim 4 of the patent '270). 

7. Claim 40 recites "includes the step of providing at least one input connector and 
at least on exhaust connector which are substantially identical" (see claim 5 of the 
patent '270). 

8. Claim 41 recites "includes the step of providing a plurality of input connectors" 
(see claim 6 of the patent '270). See also claim 1 1 of patent '685. 



Claim Rejections - 35 USC § 102 
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9. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
states. 

10. Claims 35 and 36 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Henley et al. (U.S. Patent No. 6.458,109). 

11. As to claim^^ Henley teaches a medical dressing 10 that includes 

an isolating member with at least one patient engaging base member Fig 4 coL 
10 lines 56-60 

the cover member along with the affected area of the patient substantially 
defining a volume Fig. 1, 

at least one input connector capable of substantially hermetic sealing with a 
conduit 22, 

at least one exhaust connector capable of substantially hermetic sealing with a 
conduit 24, 

operatively securing the isolating member onto the patient so that at least a 
portion of the affected area of the patient is isolated from an external environment Fig. 
1, 

controllably inputting matter 15 into the volume through the at least one input 
connector 22 

controllably exhausting matter from the volume through the at least one exhaust 
connector 24 
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controlling the flow and pressure of fluid directed into and out of the isolating 
means to in turn provide a localized hyperbaric treatment col. 7 lines 9-28, col. 7 lines 
37-42. 

12. As to claim 36, Henley clearly discloses that the patient engaging member has a 
bottom surface Fig. 4, Fig 9. 

Claim Rejections • 35 USC § 103 

13. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for ail 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

14. Claim 37 is rejected under 35 U.S.C. 103(a) as being unpatentable over Henley 
et al. (U.S. Patent No. 6,458,109) in view of Stivala (U.S. Patent No. 4,224,941). 

15. As to claim 37 Henley et al. disclose all the limitation of the base claim but does 
not explicitly state that the cover member is made of a non-flexible material to maintain 
the defined volume constant. Stivala teaches the used of a hyperbaric treatment device 
that has a cover member 1 5 and when inflated maintains a constant volume (col. 3 
lines 45-50). The art of Henley et al. and Stivala are analogous because they are from 
the similar problem solving area of treating wounds. It would have been obvious to one 
having ordinary skill in the art at the time of the invention to modify the invention of 
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Henley et al. with that of Stivala for the purpose of providing a patient user with a 
standardized treatment of a burn or wound that will remain constant. 

16. Claims 38, 39, and 41 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Henley et al (U.S. Patent No. 6,458,109) in view of Westwood (U.S. 
Patent No. 5,810.795). 

1 7. As to claim 38 Henley discloses all of the limitations of the base claim as stated 
in the prior in the rejection of claim 35 however Henley et al. do not explicitly state that 
the cover member is a flexible material that in turn facilitates the fluctuation of the 
defined volume. However Westwood discloses a hyperbaric device in which the cover 
member is made of flexible material col. 4 lines 25-29, lines 42-46, col. 5 lines 10-14. 
Henley and Westwood are analogous art because they are from the same field of 
endeavor of treating an area of the body or skin with hyperbaric treatment to enhance 
wound healing. At the time of the invention, it would have been obvious to a person of 
ordinary skill in the art to use a flexible cover as taught in Westwood in the invention of 
Henley. The motivation would have been so that the pressure of the device could be 
easily adjusted col. 4, lines 64-67. Therefore, it would have been obvious to combine 
Westwood with Henley to obtain the invention as specified in claim 38. 

1 8. As to claim 39 Henley et al. disclose all the limitations of the base claim as stated 
in the above rejection. However Henley et al. do not disclose a step of providing a total 
cross-sectional area of the at least one input connector which is greater than the total 
cross-sectional area of the at least one output connector. Westwood discloses that his 
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device has two input connectors 15,19 and one output connector 17. If there are two 
inputs of Westwood and one output then the total cross sectional area of 15 and 19 
combined could be greater than that of the output 17. At the time of the invention it 
would have been obvious to a person of ordinary skill in the art to configure the device 
of Henley et al. as disclosed by Westwood with an increased cross-sectional area of the 
inputs for the purpose of providing greater amount of medicinal fluids or gases to the 
treatment area. 

19. As to claim 40, Henley et al. disclose all of the limitations of the base claim. 
Westwood teaches the use of multiple input connectors and does not state that they are 
identical. At the time of the invention it would have been obvious for the input 
connectors and exhaust connector to be identical for the purpose of having a 
standardized regulation of flow and pressure of the wound area. Likewise the 
connectors could be of different sizes for the purpose of varying the flow and pressure 
of the wound area. The applicant has not disclosed any criticality to these claimed 
features stating why it is pertinent for these connectors to be identical versus being of 
different size. It is not evident that this specific feature serves a specific purpose or 
solves a specified problem. Therefore it is considered an obvious matter of design 
choice for the connectors to be identical or to be of any configuration, shape, or size 
and the device would still perform with a satisfactory performance 

20. As to claim 41 is it rejected upon the same basis as stated in the prior rejection of 
claim 39. In the modification of Henley in view of Westwood, Westwood teaches the 
use of a plurality of input connectors 15,19. It would have been obvious to one having 
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ordinary skill at the time of the invention to provide more than one input device for the 
purpose of providing greater amount of medicinal treatment to the affected area or for 
the purpose for providing a variety of different medicaments or gases to the affected 
area (col. 6 lines 37-42). 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Kiandra C. Lewis whose telephone number is 571-272- 
7517. The examiner can normally be reached on Mon-Thurs 9AM-6PM and alternating 
Fridays 9AM-5PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor. Henry Bennett can be reached on 571-272-4791. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Sen/ice Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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